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XXXXX John E. Wite,
Taxpayer Adm ni strative Law Judge
RECOMMENDATI ON FOR DI SPCSI TI ON
SYNOPSI'S: This matter is before t he Depart nent of Revenue' s

("Departnent's") Ofice of the Admnistrative Hearings as the result of a
tinmely protest of a Notice of Deficiency ("NOD') by XXXXX on behal f of
XXXXX (" Taxpayers")1 The basis of the NOD was the Departnent's
determ nation that Taxpayer failed to report to the Departnent a fina
federal change in adjusted gross income for the taxable year ending
12/ 31/ 87.

FI NDI NGS OF FACT:

1. The Departnent's prima facie case, i ncl usi ve of al
jurisdictional elenments, is established by the Notice of Deficiency, which
i ndi cates that final changes were made to Taxpayer's federal adjusted gross
i ncome which correspondingly increased his Illinois income tax liability.

2. Taxpayer filed a tinmely Protest, in which he requested that the
Departnent delay adm nistrative proceedings wuntil the challenge to the
federal adjustnent was conplete. See Taxpayers' Protest.

3. Taxpayers did not request a hearing. 1d.

4. On October 28, 1993, the Departnent ascertained that Taxpayer had
made paynents toward Taxpayer's federal adjustment. See 10/28/93 Schedul e

of Accounts.



5. Taxpayer's paynents toward the federal adjustment acts as an
adm ssion that the adjustnent was final.

6. Taxpayer did not report the final federal change to the
Department pursuant to 35 ILCS 506(a), (b).

7. Taxpayer provided no evidence tending to show that reasonable
cause existed for his failure to file anended returns, or for his failure
to make paynments based on the final federal change.

CONCLUSI ONS OF LAW Pursuant to [904(a) of the I1I1TA a Notice of
Deficiency is prim facie evidence of the correctness of the anpunt of tax
and penalties due. 35 |LCS 5/904(a). Any person required to file an
I1linois income tax return is required to notify the Departnment, within the
time frame set by statute, of any final federal change which affects the
conput ation of such person's base incone. 35 ILCS 506(a), (b). In this
matter, Taxpayer failed to present any evidence to rebut the prim facie
case of the Departnent. Instead, the docunentary evidence obtained by the
Departnent indicated that Taxpayer nade paynents toward the federal change
in adjusted gross income for the applicable period. I  conclude that
Taxpayer's paynents act as an admi ssion that the federal change had been
finalized. Accordingly, Taxpayer is subject to additional tax.

In addition, the NOD proposed the assessment of a penalty for
Taxpayer's failure to pay the entire tax liability by the due date. 35 ILCS
5/ 1005. Penal ties inposed wunder that provision, however, shall not apply
if the failure to pay the tax when due was due to reasonabl e cause. 35 ILCS
735/ 3- 8. The existence of reasonable cause justifying abatenent of a
penalty is a factual determ nation that can only be decided on a case by
case basis. See Rorabaugh v. United States, 611 F.2d 211 (7th Cr. 1979);
Dunont Ventilation Co. v. Dept. of Revenue, 99 IIl. App. 3d 263 (3d D st.
1987) . Here, Taxpayer failed to tender any evidence show ng reasonable

cause for his failure to report the change or pay the tax. |, therefore,



recommend that the Director finalize the Notice of Deficiency as issued.

Adm ni strative Law Judge

1. Although this matter is captioned under the nanes of the joint filers

of the Illinois 1040 inconme tax return, | shall refer to the Taxpayers
t hroughout this decision using the third person singul ar.



